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HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

   Civil Judge 

   Tezpur, Sonitpur 

 
16th June‟2016 

 
MONEY SUIT NO. 03/2010 

Allahabad India 

Tezpur Branch 

Tezpur (Sonitpur)    

.......... Plaintiff 

        -Vs. - 

1. Sri Spondon Kashyap 

Son of Sri Pranab Saikia 

2. Smti. Sudarshana Borah 

W/o Sri Spondon Kashyap 

Both Partners of M/s Volga Kids 

Ananata Complex, N.B.Road 

Mahabhairab Mouza, Tezpur 

Tezpur, Sonitpur 

3. Sri Pranab Saikia 

Son of (L) Dwijen Saikia 

Residents of Bam Parbatia, Bhairabpad 

to open the other Tezpur, Sonitpur 

........ Defendant(s) 
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This suit for realization of money advanced by way of cash/credit accommodation 

with interest accrued thereon and for sale of hypothecated goods to realize the 

decreetal dues came for hearing on 02-05-16 

 

Counsel for Plaintiff :  

Counsel for Defendant  :  

 

JUDGMENT 

(1) The plaint discloses that the plaintiff is a Bank, defendant no.1 and 2 are 

borrowers and defendant no.3 is the guarantor. On 01/02/2006 the defendant no.1 

and 2 as partners of M/s Volga Kids applied to the plaintiff bank for a Cash Credit 

Limit and it was allowed with limit of Rs.5,00,000/-, repayable on demand with 

interest @ 13%, p.a. with all the current assets including stocks and book debts 

being primary security by way of hypothecation. The loan was sanctioned the same 

day itself. They also executed on the same day a Demand Promissory Note, General 

Letter of Hypothecation, etc.  Defendant No. 3 stood as personal guarantor and 

executed a Guarantee Agreement on the same date.  

 

(2) defendant no.1 and 2 started operating the said loan account by making 

transactions on various dates and the cash credit loan account was duly kept and 

maintained by the plaintiff-bank in its computer system in its usual and ordinary 

course of banking business. However, slowly the defendant no.1 and 2 became 

irregular in operating the said cash credit account and stopped depositing amounts 

towards liquidation of the outstanding dues of the plaintiff bank and as a result the 

outstanding due payable by them was mounting with every passing day. On enquiry 

it revealed that the defendant no.1 and 2 closed the business within 6 months from 

the date of availing financial facilities from the bank.  
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(3) On 24-12-2007 the defendant no.1 and 2 by letter dated 24-12-2007 

enclosed a cheque of Rs.25000/- and offered a final settlement of Rs.2,50,000/-. On 

12-01-2008 plaintiff informed defendants vide letter that the cheque has returned 

unpaid due to insufficient fund and that the settlement offer is not acceptable. Vide 

letter dated 25-03-2009 asked the defendants to clear the outstanding and 

regularize the account, and defendant no.1 and 2 assured he will do so, however, he 

failed to keep his word. After calculating all the interest that had accrued upto 27-

01-2010 a sum of Rs.7,66,945/- (Rupees Seven Lakhs Sixty Six Thousand Nine 

Hundred Forty Five Only) stood as outstanding against the Cash Credit Loan of 

defendant no.1 and 2. Thus, the present suit has been filed. 

 

(4) The defendants contested the suit and filed written statement. In their 

written statement and claimed that the suit is not maintainable under law and equity 

as defendant no.1 is still continuing transactions of the loan account. It was also 

alleged that the suit is not maintainable against defendant no.2 & 3 as they are 

neither partner nor proprietor of M/s Volga and therefore the suit is bad for 

misjoinder of unnecessary parties. It was also denied that defendant no.2 & 3 ever 

stood as guarantor. It was admitted that some amount has remained payable to the 

plaintiff –bank, however, the amount of Rs.7,66,945/- is not payable and it is an 

inflated amount.  

 

(5) Upon perusal of the pleadings of both parties and hearing learned 

advocates of both sides, the following issues are settled:  

1. Whether there is any cause of action for the suit? 

2. Whether the suit is bad for mis-joinder of parties?  

3. Whether the suit is maintainable in its present form?  
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4. Whether the plaintiff-bank has sanctioned a cash credit limit of 

Rs.5,00,000/- to the defendant No.1 and 2, both are partners of M/s Volga 

Kids, on 01/02/2006 at rate of -2% ORB, 13% per annum? 

5. Whether defendant no.3 stood as personal guarantor to said facility 

extended to defendant No.1 and 2 by the plaintiff by executing a Letter of 

Guarantee on 01/02/2006?  

6. Whether the plaintiff is entitled to a decree as prayed for?  

7. To what other relief / reliefs the plaintiff is entitled? 

 

(6) The plaintiff-bank examined Sri Vikash Kumar, Branch Manager-Principal 

Officer, Allahabad Bank, Tezpur Branch as PW1 and he exhibited 12 documents 

pertaining to the Cash Credit Loan. PW1 stated the same things as mentioned in the 

plaint. He was cross-examined by the defendants and it revealed that Annexure 

forms of Exhibit 1 are not duly filled and that the partnership deed (Exhibit 2) does 

not be the signatures of witnesses. It was admitted by PW1 during cross-

examination that the plaintiff bank did not serve any notice for liquidation of suit 

amount before filing the suit. It was absolutely denied during cross-examination that 

the calculation of loan amount shown in the statement of account is incorrect. 

 

(7) Defendants took 2 years 6 months to submit evidence-in-affidavit of 

defendant no.1 but defendant no.1 didn‟t produce himself for cross-examination 

despite of ample opportunity, and therefore, evidence-in-affidavit of defendant no.1 

was expunged and suit proceed to argument & judgment.  
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Discussion, Decision and reasons thereof: - 

(8) I have carefully perused the evidence forwarded by the plaintiff-bank, both 

oral and documentary, and the materials available on the case record. Heard 

argument of both sides. Now, let us examine the evidence on records to decide the 

case at hand.  

 

ISSUE NO.1: Whether there is any cause of action for the suit? 

(9) In the present suit the plaintiff-bank claimed that the defendant no.1 and 2 

availed a Cash Credit Loan of Rs.5,00,000/- and defendant no.3 stood as guarantor. 

defendant no.1 and 2 became the regular in payment and therefore, as on 27-01-

2010 a sum of Rs.7,66,945/- stood as outstanding against the Cash Credit Loan of 

defendant No.1 and 2. On the other hand, the defendants denied the same and 

claimed that defendant no.2 & 3 are neither partners of M/s Volga Kids and nor 

they never stood as guarantor at any time. 

 

(10) Thus, it is clear that there is a dispute parties which needs adjudication. 

Therefore, issue no.1 is settled in favour of the plaintiff. 

 

ISSUE NO.2: Whether the suit is bad for mis-joinder of parties? AND 

ISSUE NO.5: Whether defendant no.3 stood as personal guarantor to said 

facility extended to defendant No.1 and 2 by the plaintiff by 

executing a Letter of Guarantee on 01/02/2006?  

(11) Issue No.2 & 5 are discussed together because they are closely related. 

These issues were framed because the defendants in their written-statement 

claimed that the suit is bad for mis-joinder of unnecessary parties because 

defendant no.2 & 3 as they are neither partners of M/s Volga Kids and neither had 

they stood as guarantors. 
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(12) Parties to a suit are necessary party, proper party or non-essential party. 

Non-essential party is termed as „misjoinder‟. O.1 r.9 CPC deals with the parties to a 

suit as follows - “Misjoinder and nonjoinder: No suit shall be defeated by reason 

of the misjoinder or nonjoinder of parties, and the Court may in every suit deal with 

the matter in controversy so far as regards the rights and interests of the parties 

actually before it: Provided that nothing in this rule shall apply to nonjoinder of a 

necessary party.” Basic test of checking if it is a case of misjoinder of party is 

whether in absence of the party relief can be granted and in whose absence an 

effective order or decree can be passed. In the present suit it is seen that defendant 

no.1 & 2 & applied for the Credit Facility claiming themselves to be partners and had 

signed the Loan Application (Exhibit 1) and Loan Agreement (Exhibit 8) as partners 

of M/s Volga Kids. It is also seen that defendant no. 3 stood as guarantor for 

defendant no.1 and 2 and executed Guarantee Agreement (Exhibit-9). Though the 

defendants claimed defendant no.2 & 3 never stood as guarantor for defendant no.1 

and neither partners of M/s Volga Kids, however, they couldn‟t dislodge the claim of 

the plaintiff that defendant no.2 had executed Loan Application (Exhibit 1) and Loan 

Agreement (Exhibit 8) executed Guarantee Agreement (Exhibit-9). Along with 

defendant no.1. It also could not dislodge the claim of the plaintiff that defendant 

no.3 executed Guarantee Agreement (Exhibit-9). Furthermore, despite of ample 

opportunity the defendants didn‟t forward any evidence to substantiate their claim. 

Thus, the claim of the plaintiff that defendant no.2 is partner at M/s Volga Kids & 

that defendant no.3 stood as guarantor is more believable. Under this circumstances 

no effective decree can be passed in absence defendant no.2 & 3. 
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(13) Thus, in view of the above discussions issued no. 3 & 5 are settled in favor of 

the plaintiff. 

 

ISSUE NO.3: Whether the suit is maintainable in its present form?  

(14) This issue was framed because the defendants challenged in their written 

statement that the suit is not maintainable, however none of the state parties 

forwarded any argument on this regard. However, for ends of justice I have gone 

through the materials available on record and found no anomalies or irregularities 

which make this suit not maintainable as per the provisions of law. 

 

(15)  In view of the above discussions issue no.2 is settled in favour of the 

plaintiff. 

 

ISSUE NO.4: Whether the plaintiff-bank has sanctioned a cash credit limit 

of Rs.5,00,000/- to the defendant No.1 and 2, both are 

partners of M/s Volga Kids, on 01/02/2006 at rate of -2% 

ORB, 13% per annum? 

(16) Perusal of the written-statement of the defendants shows that defendants 

didn‟t deny the fact that a cash credit limit of Rs.5,00,000/-was sanctioned against 

the account of M/s Volga Kids. Furthermore, the Loan Agreement (Exhibit 2) is a 

matter of record and it reveals that the defendant no.1 & 2 as partners of the M/s 

Volga Kids availed the Cash Credit Limit Facility of Rs.5,00,000/- with an interest at 

the rate of 13% per annum with monthly rest. However, defendants claimed that 

there the calculation of the payable amount of Rs.7,66,945/-  is inflated.  

 



Page 8 of 9  

(17) Considering the fact that the amount sanctioned is not challenged and the 

documentary evidence also substantiates the claim of the plaintiff bank, same being 

the Loan Agreement (Exhibit 2), issued no. 4 is settled in favor of the plaintiff. 

 

ISSUE NO.6: Whether the plaintiff is entitled to a decree as prayed for?  

AND 

ISSUE NO.7: To what other relief / reliefs the plaintiff is entitled? 

(18) It is not deniable that the defendant no.1 and 2 availed a Cash Credit Facility 

from the plaintiff-bank and subsequently became irregular in operating the same. 

However, the question is whether the Court can allow a decree as prayed for based 

on the available materials on record. Perusal of the Statement of Accounts (Exhibit 

12) shows that it is for the period 15-02-2006 to 28-09-2007. When a suit is filed for 

realization of money advanced it was essential that the plaintiff-bank submit the 

complete account statement for proper adjudication, which they haven‟t. In absence 

of the complete Statement of Accounts it is not possible to adjudicate as to what 

payments are received and made, it is also not possible to decide whether the 

calculations made for coming to the conclusion that as on 27-01-2010 a sum of 

Rs.7,66,945/- stood as outstanding. Therefore, it appears in view of the available 

materials on record submitted by the plaintiff-bank it is not possible to decide 

whether Rs.7,66,945/-actually stood as outstanding balance as on 27/01/2010. 

Furthermore, in absence of complete documents the plaintiff fails to substantiate 

their claim that Rs.7,66,945/-stood as outstanding balance as on 27/01/2010.  

 

(19) Thus, in view of the above discussions issue no. 6 & 7 are settled in the 

negative. 
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ORDER 

 THE suit is hereby dismissed on contest without cost. Prepare a 

decree accordingly within 15 days. 

Given under my hand & seal of the Court on the 16th of June‟2016. 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

 

Dictated and corrected by me. 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

 

Dictation taken and transcribed be me : 

 

        

(J. K Muru) 

Steno 




